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I nt roducti on

Thi s Manual provides an overview of the legal principles of
Title | X of the Education Anendments of 1972, 20 U.S.C. 81681 et
seq. It is intended to be an abstract of general principles and
i ssues for use by various federal agencies charged with enforcing
Title I X and is not intended to provide a conplete, conprehensive
directory of all cases or issues related to Title I X In
addition, this docunent is not intended to be a guide for Title
| X enforcement with respect to traditional educationa
institutions such as colleges, universities, and el enentary and
secondary school s, which have been subject to the Departnent of
Education’s Title I X regul ati ons and gui dance for 25 years.

Rat her, this Manual is intended to provide guidance to federal
agenci es concerning the wide variety of other education prograns
and activities operated by recipients of federal financial

assi stance. Such prograns, nmany of which first became subject to
Title I X regul ations when the Title I X final common rul e becane
effective on Septenber 29, 2000, may include police academ es,
job training prograns, vocational training for prison inmates,
and ot her education prograns operated by recipients of federal
assi st ance.

For nore specific information on Title I X as it relates to
educational institutions, readers should consult the various
docunents witten and published by the Departnent of Education,
Ofice for Cvil R ghts that can be found on the Departnent of
Education website at http://ww. ed. gov/offices/OCR/ ocrprod. htm .
Docunments which may be consulted include: Proposed Revised Sexual
Har assnent Cui dance: Harassnent of Students by School Enpl oyees,
O her Students, or Third Parties, 65 Fed. Reg. 66092 (2000) (the
final Sexual Harassnent CGuidance is anticipated for a January
2001 publication); Policy Interpretation-Title I X and
Intercollegiate Athletics, 45 CF. R Part 26 (1979);
Clarification of Intercollegiate Athletics Policy Guidance: The
Three-Part Test, dated January 16, 1996; Gui dance on the Awardi ng
of Athletic Financial Assistance (OCR letter to Bowing G een,
July 23, 1998), as well as various other panphlets, nenoranda,
and docunents. This Manual is in no way intended to supersede
any gui dance issued by the Departnment of Education, and, to the
extent that this Manual is construed to conflict wth gui dance
i ssued by the Departnent of Education regarding traditional
educational institutions, the Departnent of Education’s Guidance
shoul d be fol |l owed.

Mor eover, since this Manual is not designed to address Title
| X enforcement with respect to traditional educationa
institutions, a nunber of subjects that pertain primarily to
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school s, such as athletics, are not addressed in depth. However,
the vast majority of Title I X cases do invol ve educati onal
institutions and so, of course, the Manual cites extensively to
those cases in identifying applicable |Iegal principles. Al though
this Manual generally cites to cases interpreting Title I X cases
interpreting Titles VI and VII of the Cvil R ghts Act of 1964,
and Section 504 of the Rehabilitation Act of 1973 are al so
included. Wiile statutory interpretation of these | aws overl ap,
they are not fully consistent, and this docunent should not be
considered to be an overview of any statute other than Title I X
Al t hough this Manual is intended primarily for federal agency

i nvestigators’ use, it includes discussion of many cases
involving individual Title I X lawsuits. It is inmportant for
federal agencies to renenber that the standard for a Federal
agency to determ ne whether a recipient has violated Title I X
differs fromthe higher liability standard of proof that nust be
nmet in a court action before conpensatory damages are awar ded.
Reci pients have an affirmative duty to correct Title IX
violations even if no nonetary damages woul d be awarded because
of the violation.

It is intended that this manual will be updated periodically
to reflect significant changes in the law. Comrents on this
publ i cation, and suggestions as to future updates, including
publ i shed and unpublished cases, may be addressed to:

Coor di nati on and Revi ew Section

Cvil R ghts D vision

U.S. Departnent of justice

Attention: Title I X Legal Manual Coordi nator
P. O. Box 66560

Washi ngton, D.C. 20035-6560

Tel ephone and TDD  (202) 307-2222
FAX (202) 307-0595
E- mai | COR. CRT@JSDQAJ. OV

This Manual is intended only to provide gui dance on gener al
principles related to Title | X enforcenent outside the context of
tradi tional educational institutions. It is not intended to,
does not, and may not be relied upon to create any right or
benefit, substantive or procedural, enforceable at |aw by any
party against the United States.



l. Overview of Title IX: Interplay with Title VI, Section 504,
Title VII, and the Fourteenth Amendnent

In June 1972, President N xon signed Title I X of the
Educati on Anendnents of 1972 into law. Title IXis a
conprehensi ve federal |aw that has renoved many barriers that
once prevented people, on the basis of sex, fromparticipating in
educational opportunities and careers of their choice. It states
t hat :

No person in the United States shall, on the basis
of sex, be excluded fromparticipation, in be denied
the benefits of, or be subjected to discrimnation
under any education program or activity receiving
Federal financial assistance.
20 U.S.C. 8§ 1681, et seq. Title I X applies to all aspects of
education prograns or activities operated by recipients of
federal financial assistance.! 1In addition to educational
institutions such as colleges, universities, and elenentary and

secondary schools, Title I X al so applies to any educati on or

trai ning program operated by a recipient of federal financial

Y'I'n response to the Suprene Court’'s decision in Gove Cty
College v. Bell, 465 U. S. 555, 571-72 (1984) that Title I X and
other simlar nondiscrimnation statutes were programspecific
and only applied to the particular portion of a recipient’s
program that actually received federal financial assistance,
Congress passed the Cvil R ghts Restoration Act of 1987 which
clarified the definition of “programor activity” to cover al
the operations of an entity receiving federal financial
assi stance. For exanple, if a State prison receives federal aid,
all of the operations of the state Departnent of Corrections
woul d be covered by Title VI and Section 504 and all of its
education and training prograns and activities would be covered
by Title I X. 20 U S.C. 1687.
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assi stance. For exanple, Title I X would cover such diverse
activities as a forestry workshop run by a state park receiving
funds fromthe Departnent of Interior; a boater education program
sponsored by a county parks and recreati on departnent receiving
funding fromthe Coast Guard; a |ocal course concerning howto
start a small business, sponsored by the state departnent of

| abor that receives funding fromthe Small Business

Adm ni stration; state and | ocal courses funded by the Federal

Emer gency Managenent Agency in planning howto deal with

di sasters; and vocational training for inmates in prisons

recei ving assistance fromthe Departnent of Justice (hereinafter
referred to as “DQJ” or “Justice Departnent” or “the
Departnent”). Generally, it covers all aspects of the education
program i ncludi ng adm ssions, treatnment of participants, and
enploynent. Title | X guarantees equal educational opportunity in
federally funded prograns.

Congress consciously nodeled Title I X on Title VI of the
Cvil R ghts Act of 1964, as anended, 42 U S.C. § 2000d et seq.,
whi ch prohibits discrimnation on the basis of race, color, or
national origin in progranms or activities that receive federa
funds. Note that Title VI's protections are not limted to
“education” prograns and activities, as are those of Title I X

The two statutes both condition an offer of federal funding

on a promse by the recipient not to discrimnate, in what is



essentially a contract between the governnent and the recipient
of funds. Because of this close connection between the statutes,
Title VI legal precedent provides sone inportant guidance for the

application of Title IX. See, e.g., Cannon v. University of

Chi cago, 441 U. S. 677, 694-98 (1979)(Congress intended that Title
| X woul d be interpreted and applied as Title VI has been).
Section 504 of the Rehabilitation Act of 1973, which prohibits
discrimnation on the basis of disability in federally funded
prograns, was al so nodeled after Title VI and, hence, may al so

provi de gui dance for an analysis of Title I X  See Al exander V.

Choate, 469 U. S. 287, 294 (1985)(Because Title I X, Section 504,
and Title VI contain parallel |anguage, the sanme anal ytic
framewor k shoul d generally apply in cases under all three
statutes). These statutes were enacted to prevent unlaw ul
discrimnation and to provide renedies for the effects of past
di scrim nation.

Al t hough nuch of Title VI case |law can be applied to Title
| X situations, the analogy is not perfect because Title I X
contains several inportant exenptions that are absent in Title
VI. For exanple, with regard to single-sex adm ssions policies,
Title I X s prohibitions against sex discrimnation apply only to
vocati onal, professional, graduate, and public undergraduate
school s (except for those public institutions of undergraduate

hi gher education that traditionally and continually fromtheir
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establi shment have had a policy of admtting only students of one
sex).?2 Title I X does not cover the single-sex adm ssions policies
of elenentary, secondary, (other than vocational schools), or
private undergraduate school s.

Additional Title I X exenptions include the menbership
policies of certain university-based social fraternities and
sororities, the Grl and Boy Scouts, the YMCA and YWCA, the Canp
Fire Grls and certain other voluntary single-sex and tax-exenpt
yout h servi ce organi zati ons whose nenbers are chiefly under age
19.

Al so exenpt are any prograns or activities of the Anerican
Legi on undertaken in connection wth the organization or
operation of any Boys State conference, Boys Nation conference,
Grls State conference, or Grls Nation conference; and any
programor activity of a secondary school or educati onal
institution specifically for the pronotion of any Boys State
conference, Boys Nation conference or the selection of students
to attend any such conference. Further, Title |IX does not apply
to father-son or nother-daughter activities at an educati onal
institution — but if such activities are provided for students
of one sex, reasonably conparabl e opportunities nmuch be provi ded

for menbers of the other sex. Finally, any scholarship or other

2 As discussed later in the Manual, however, there are
Constitutional issues presented as well.
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financi al assistance awarded by an institution of higher
education to an individual because such individual has received
such award in a single-sex pageant is exenpt provided the pageant
conplies with other nondiscrimnation provisions of federal |aw.

Title | X exenpts from coverage any educati onal operation of
an entity that is controlled by a religious organization only to
the extent Title I X would be inconsistent with the religious
tenets of the organization.® For exanple, Title | X would not
require a religiously controlled organi zati on that trains
students for the mnistry to offer such training to wonen if the
organi zation’s religious tenets hold that all mnisters nust be
men. Title | X also exenpts institutions that train individuals
for the mlitary or the nerchant mari ne.

In addition to the statutory exenptions di scussed above,
the Title I X common rule contains a few ot her exceptions
permtting single-sex prograns under certain limted
circunstances. For exanple, section __ .110(a)requires
appropriate renedial action if a designated agency official finds
that a recipient has discrimnated agai nst persons on the basis
of sex. In the absence of a finding of discrimnation, section
_ . 110(b) permts affirmative action consistent with lawto

overcone the effects of conditions that resulted in limted

3See OCR Policy Determi nation, 43 Fed. Reg. 84 (1978), for a
di scussi on of when this exception allows single-sex classes on
grounds of religious belief.
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participation in a program by persons of a particul ar sex.

Ei ther of these provisions could permt single-sex prograns under
appropriate circunstances. |In addition, several other regul atory
provi sions permt single-sex progranms: section __ .415(b)(5)
permts portions of education prograns or activities that deal
exclusively with human sexuality to be conducted in separate
sessions for boys and girls; section __ .445(b) permts a program
offered to pregnant students on a voluntary basis that is
conparable to that offered to non-pregnant students; sections
_.414(b)(2) and (6) permt recipients to nmake requirenents
based on objective standards of physical ability or of vocal
range or quality; and section __ .415(b)(3) permts separation by
sex in physical education classes involving contact sports. In
addition, section 420(b) permts exclusion, on the basis of sex,
of any person from adm ssion to a nonvocational school operated
by a |l ocal education agency, so long as “...such recipient

ot herwi se nakes avail able to such person, pursuant to the sane
policies and criteria of adm ssion, courses, services, and
facilities conparable to each course, service, and facility

offered in or through such schools.” *

“In inplenenting this provision, the Departnent of
Education requires a single-sex school for both sexes once it is
provi ded for one sex. The Departnent of Education is currently
reviewing provisions inits current Title I X regul ations
regardi ng single-sex progranms to determ ne whet her revised
standards or further guidance on this issue nmay be appropriate.
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It is inportant to note that even though Title | X carves out
t he above exceptions to its general prohibition on sex
di scrimnation, governnental /public recipients may still have a
constitutional duty not to discrimnate on the basis of sex.
Under the Equal Protection C ause of the Fourteenth Amendnent, a
governnmental classification based on sex can be lawful only if
the classification serves “inportant governnental objectives and
that the discrimnatory neans enpl oyed” are “substantially

related to the achievenent of those objectives.” M ssissipp

Univ. for Wonen v. Hogan, 458 U.S. 718, 724(1982)(nursing school

could not justify excluding male applicants; policy violated the
Fourteenth Amendnent notwi thstanding Title | X exenption, gquoting,

Wengler v. Druggists Miutual Ins. Co., 446 U. S. 142, 150 (1980)).

For exanple, even though Title I X may not prohibit a
traditionally single-sex public entity providing training for
nurses from excluding mal e applicants, the public entity nust
still denonstrate an “exceedi ngly persuasive justification” for
the restrictive adm ssion policy in order to survive an equal

protection challenge. 1d. at 724 (citing, Kirchberg v. Feenstra,

450 U. S. 455, 461 (1981)). See also United States v. Virginia,

518 U. S. 515 (1996) (U.S. Departnent of Justice successfully
chall enged mlitary school’s nmal e-only adm ssions policy under
Title IV of the Cvil R ghts Act.

The Title I X regulations contain a variety of procedural

- 13-



requi renents, the nost inportant of which is the requirenent to
establish grievance procedures. The regulations require that
every recipient to which Title I X applies “adopt and publish
grievance procedures providing for pronpt and equitable
resol ution of student and enpl oyee conpl aints alleging any action
that be prohibited by these Title I X regulations.” § __ .135.
These grievance procedures are an essential elenent in ensuring
that Title I X and its inplenmenting regulations are conplied with
in the | east contentious manner possible.?®

Unlike Title VI which covers enploynent only inlimted
circunstances, Title I X clearly covers enpl oynent discrim nation.
Title I Xs availability as an independent basis to attack
di scrim natory enpl oynent practices does not nean, however, that
its anal ytical and evaluative nethodol ogy is divorced fromthat
used under Title VII of the Gvil R ghts Act of 1964. Rather,
like Title VI, Title | X borrows heavily fromTitle VII inits
theory and approach to sex-based enpl oynent discrimnation. It

is generally accepted outside the sexual harassnment context that

the substantive standards and policies devel oped under Title VI
apply with equal force to enploynent actions brought under Title
| X. By contrast, however, it is generally held that Title IX

does not incorporate the procedural requirenents of Title VII.

> See Chapter V(E) for a detailed discussion of this
i nportant grievance procedure requirenent.
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For a nore detail ed discussion of the relationship between Title
I X and Title VII, see Chapter IV(b) of this Manual. Section 5 of
that chapter discusses the joint rule issued by the Departnent of
Justice and the Equal Enpl oynent Opportunity Comm ssion, which
sets forth procedures that federal agencies are to utilize when

processing Title | X enpl oynent cases.
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1. Synopsis of Purpose of Title I X, Legislative H story, and
Regul ati ons

1. Pur pose
Congress enacted Title I X with two principal objectives in
mnd: to avoid the use of federal resources to support
discrimnatory practices in education prograns, and to provide
i ndi vidual citizens effective protection against those practices.

See Cannon v. University of Chicago, 441 U S. 677, 704 (1979).

2. Leqgi sl ative H story

As the wonen’s civil rights novenent gai ned nonentumin the
| ate 1960's and early 1970's, sex bias and discrimnation in
school s enmerged as a major public policy concern. Wnen, who
were entering the workforce in record nunbers, faced a persistent
earnings gap conpared to their male counterparts. As a
consequence of the equality in the workforce debate, Anericans
al so began to focus attention generally on inequities that
i nhibited the progress of wonen and girls in education. Several
advocacy groups filed class action |awsuits agai nst coll eges and
universities and the federal government. These advocacy
or gani zati ons conpl ai ned of an industry-w de pattern of sex bias
agai nst wonen who worked in colleges and universities. As a
consequence, Congress focused on the issue of sex bias in
education during the sunmer of 1970 at a set of hearings on

di scrim nati on agai nst wonen before a special House Subcommittee
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on Education chaired by Representative Edith G een (O egon).
Representative G een introduced a higher education bill with
provi sions regarding sex equity wherein she unsuccessfully
attenpted to add a prohibition on sex discrimnation to the
Educati on Anendnents of 1971.
A year later, Title | X began its congressional life in
earnest when an anendnent was introduced in the Senate by Senat or
Birch Bayh of I|ndiana, who explained that its purpose was to
conbat “the continuation of corrosive and unjustified
di scrim nation agai nst wonen in the Anmerican educational system”
118 Cong. Rec. 5803 (1972). During debate, Senator Bayh stressed
the fact that economic inequities suffered by wonen can often be
traced to educational inequities. In support of the amendnent,
Senat or Bayh pointed to the |ink between discrimnation in
educati on and subsequent enpl oynent opportunities:
The field of education is just one of nany areas where
differential treatnment [between nen and wonen] has been
docunent ed but because education provides access to
jobs and financial security, discrimnation here is
doubly destructive for wonen. Therefore, a strong and
conprehensi ve neasure is needed to provide wonen with
solid legal protection fromthe persistent, pernicious
di scrimnation which is serving to perpetuate second-
class citizenship for Anerican wonen.

Id. at 5806-07. Senator Bayh decried the “sex discrimnation

that reaches into all facets of education — adm ssions,

schol arship prograns, faculty hiring and pronotion, professional

staffing, and pay scales.” 1d. at 5803 (1972).
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Congressional activity on the issue increased with the
i ntroduction of various proposals in the House and Senate to end
sex discrimnation in education. Although there was grow ng
consensus that sex discrimnation in education should end, there
was little agreenent as to the best nethods for reaching that
goal. Some critics clainmed that the legislation was intended to
try to maintain a certain quota or ratio of male to female
students. Senator Bayh reiterated many tinmes during the debate
that “the anendnent is not designed to require specific quotas.
The thrust of the anmendnent is to do away with every quota.” 117
Cong. Rec. 30,409 (1971). The Senator went on to state that,
“The | anguage of ny anendnent does not require reverse
discrimnation. It only requires that each individual be judged
on nerit, without regard to sex.” |d.

Even with Senator Bayh' s repeated assurances agai nst quot as,
it took a House-Senate Conference Commttee several nonths to
iron out the differences between the House and Senate education
bills. In the end, the House attached a floor anmendnent to the

bill specifying that the |egislation would not require quotas.®

© As enacted in Title I X, this provision provides:
(b) Nothing contained in subsection (a) of this section
shall be interpreted to require any educati onal
institutional to grant preferential or disparate
treatnment to nenbers of one sex on account of an
i mbal ance which nmay exist with respect to the total
nunber or percentage of persons of that sex
participating in or receiving the benefits of any
federally supported programor activity, in conparison

-18-



The newly clarified | egislation was enacted as Title I X of the
Educati on Anendnents Act of 1972, 20 U.S.C. A § 1681, et seq., on
June 23, 1972.

Despite this lengthy process, Title I X was passed w t hout
much debate as to several of its key exenption provisions. For
exanple, early on it was uncl ear whether Congress intended to
regulate intercollegiate athletics. For this reason, the statute
was anmended in 1974 to direct the Departnent of Health Education
and Wel fare to publish proposed inplenenting regulations, with a
provi sion stating that such regulations shall include with
respect to intercollegiate athletic activities, reasonable
provi sions considering the nature of the particular sports.’

In 1988 Congress enacted the CRRA to restore the broad
interpretation accorded the phrase “programor activity” prior to

the Suprenme Court’s decision in Gove Cty College V. Bell, 465

with the total nunber or percentage of persons of that
sex in any comunity, State, section, or other areas:
Provided, that this subsection shall not be construed
to prevent the consideration in any hearing or
proceedi ng under this title of statistical evidence
tending to show that such an inbal ance exists with
respect to the participation in, or receipt of the
benefits of, any such programor activity by the
menbers of one sex. 20 U S. C. 81681(b).

" The Javitz Anendnent was a conprom se bill passed after
congress rejected the Tower Anendnent, an earlier proposal to
either conpletely exclude intercollegiate athletics fromTitle IX
or to exclude revenue-generating athletic prograns. Pub. L. 93-
380, 88 Stat. 612 (1974). The HEWregul ations are codified at 34
C.F.R Part 106.
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U.S. 555 (1984)8 The CRRA anends Title I X and other rel ated
nondi scrimnation statutes to afford broad coverage to all of the
operations of a recipient (although Title I X s prohibition
agai nst sex discrimnation applies only in a recipient’s
“education” prograns). The CRRA clarifies the definition of
“programor activity” or “program” The scope of coverage is no
|l onger limted to the exact purpose or nature of the federal
funding. For exanple, if a State prison receives federal
financial assistance, all the operations of the State Depart nent
of Corrections are covered by Title VI and Section 504, and al
the departnent’s education and training prograns are covered by
Title I X Moreover, it is well established that, when a
recipient is an educational institution, all of the institution’s
operations are covered by Title I X s antidiscrimnation
provi sions. See Chapter I11(C) for a nore detail ed discussion of
t hese concepts.

Moreover, it also should be noted that, consistent with the
CRRA’' s purpose of achieving broad, institution-w de coverage of a
federal funding recipient’s programor activity, there is no

requi renent that federal funds be extended directly to an

8 The Court in Gove City College held that federal
student financial assistance provided to a college established
Title I X jurisdiction only over the college's financial aid
program not the entire college. This interpretation
significantly narrowed the application of the prohibitions of
Title I X and its counterparts, Title VI, the Age D scrimnation
Act of 1975, and Section 504.
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“educational” portion of a recipient’s programin order to
trigger coverage under Title I X. Rather, any federal financi al
assi stance subjects a recipient’s entire programor activity to
coverage under all four civil rights statutes, but Title I X s
prohi bition on sex-based discrimnation applies only to the
educational conponents of a recipient’s program For exanple, in
t he hypot hetical described above, federal funds distributed to a
Department of Corrections for a non-educational operation such as
the provision of nedical services would subject all of the
Departnent’ s educational operations to coverage under Title I X
The CRRA al so anended Title I X to incorporate an “abortion
neutrality” provision conmmonly referred to as the Danforth
Amendnent, whi ch provi des:
Not hing in this chapter shall be construed to require or
prohi bit any person, or public or private entity, to provide
or pay for any benefit or services, including the use of
facilities, related to an abortion. Nothing in this section
shall be construed to permt a penalty to be inposed on any
person or individual because such person or individual is
seeking or has received any benefit or service related to a
| egal abortion. 20 U S.C. 8§1688.
Consi stent with the Danforth Anmendnent, the Title I X comon rule
does not require or prohibit any person, or public or private
entity, to provide or pay for any benefit or service, including
the use of facilities, related to an abortion. However, nedical
procedures, benefits, services, and the use of facilities,

necessary to save the |life of a pregnant woman or to address

conplications related to an abortion are not subject to this
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section. 65 Fed. Reg. 52869 (2000)(Section __ .235(d)(1)).
Moreover, the Title I X common rule prohibits a recipient from

di scrim nating agai nst, excluding, or denying benefits to a
person because that person has obtained, sought, or will seek an
abortion. This prohibition applies to any service or benefit for
an applicant (for enrollnent or enploynent), student, or

enpl oyee. 65 Fed. Reg. 52869 (2000)(Section _ .235(d)(2)).

In addition, the CRRA expanded the exenption for entities
controlled by religious organizations. Under the CRRA the
exenption is no longer limted to educational institutions that
are controlled by religious organizations with tenets contrary to
Title I X. Instead, any educational operation of an entity nay be
exenpt fromTitle I X due to control by a religious organization
with tenets that are not consistent with the provisions of Title
| X.  Further, the exenption would apply to a particular education
program operated by a recipient if this separate programis
subject to religious tenets that are not consistent with Title
I X.

As in the Departnent of Education Title |IX regulations, the
Title I X conmon rul e provides:

An educational institution or other entity that w shes
to claimthe exenption set forth in paragraph (a) of
this section shall do so by submtting in witing to

t he desi gnated agency official a statement by the

hi ghest -ranking official of the institution,
identifying the provisions of these Title IX

regul ations that conflict wwth a specific tenet of the
religious organization.
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Section __ .205(b). The preanble to the Notice of Proposed

Rul emaking of the Title I X common rule explains that if a

reci pient has already obtained an exenption fromthe Departnent
of Education, such exenption may be submtted to another funding
agency as a basis for an exenption fromthe second funding
agency. 64 Fed. Reg. 58570 (1999).

3. Requl ati ons

Title I X requires that agencies pronulgate regulations to
provi de gui dance to recipients of federal financial assistance
who adm ni ster education prograns or activities on Title IX
enforcenent. After the passage of Title | X, the Departnent of
Heal t h, Education, and Wl fare (HEW adopted inplenenting
regul ations. 40 Fed. Reg. 24128 (1975). Wwen HEWsplit in 1980
into two departnents, the Departnent of Education and the
Department of Health and Human Servi ces, each new agency adopted
the regulations. See 34 CF.R Part 106 and 45 C.F. R Part 86,
respectively. Two ot her federal agencies, the Departnent of
Agriculture and the Departnent of Energy, also published Title IX
rules around that same tine.?

On Cctober 29, 1999 the Departnent of Justice and 23 ot her
agenci es published a Notice of Proposed Rul emaking to inplenent

Title I X. See 64 Fed. Reg. 58567 (1999). 1In the Title I X common

® See 7 C.F.R Part 15a published on April 11, 1979; and 10
C.F.R part 1040 published on June 13, 1980, respectively.
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rul e, the substantive nondi scrimnation obligations of

recipients, for the nost part, are identical to those established
by the Departnent of Education under Title I X  However, the rule
reflects statutory changes to Title I X, such as those resulting
from passage of the CRRA, and nodifications to ensure consistency
wi th Supreme Court precedent. After receiving and review ng
comments, and making a few additional changes to the regul ations
in response to these coments, the Departnent of Justice and 20
ot her participating agencies published the final Title I X common

rul e on August 30, 2000.1° See 65 Fed. Reg. 52857 (2000).

10 The participating agencies include: the Nuclear
Regul at ory Comm ssion; Snall Business Adm ni stration; National
Aeronautics and Space Adm nistration; Departnent of Conmerce;
Tennessee Valley Authority; Departnent of State; Agency for
I nt ernati onal Devel opnment; Departnent of Housi ng and Urban
Devel opnent; Departnment of Justice; Departnent of Labor;
Department of the Treasury; Departnent of Defense; National
Archives and Records Adm nistration; Departnment of Veterans
Affairs; Environmental Protection Agency; Ceneral Services
Adm ni stration; Departnment of the Interior; Federal Enmergency
Managenment Agency; National Science Foundation; Corporation for
Nat i onal and Community Service; and, the Departnent of
Transportation. It should be noted that three agencies that
participated in the Notice of Proposed Rul emaking — the National
Endownent for the Arts, the National Endownent for the
Humanities, and the Institute of Museum and Li brary Services —
are promul gating separate Title I X regul ations, rather than
participating in the final Title I X common rule.
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I11. Scope of Coverage

A. Feder al Fi nanci al Assi stance

Title I X prohibits, with certain exceptions, any entity that
receives “federal financial assistance” fromdiscrimnating
agai nst individuals on the basis of sex in education prograns or
activities.' The clearest exanple of federal financial
assistance is the award or grant of noney. However, federal

financi al assistance may al so be in nonnonetary form See United

States Dep’'t of Transp. v. Paralyzed Veterans, 477 U S. 597, 607

n.11 (1986). As discussed bel ow, federal financial assistance
may include the use or rent of federal |and or property at bel ow
mar ket val ue, federal training, a |loan of federal personnel,
subsi dies, and other arrangenents with the intention of providing
assi stance. Federal financial assistance does not enconpass
contracts of guarantee or insurance by the federal governnent.

It is also inportant to renenber that not only nust an entity
receive federal financial assistance to be subject to Title IX
but the entity also nust receive federal assistance at the tine
of the alleged discrimnatory act(s) except for assistance
provided in the formof real or personal property. |In this

situation, the recipient is subject to Title XI for as long as it

uses the property. See Huber v. Howard County, M., 849 F. Supp.

407, 415 (D. Md. 1994) (Mdtion to dism ss claimof discrimnatory

1 See 20 U.S.C. § 1681(a).
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enpl oynent practices under 8 504 deni ed as defendant received
federal assistance during the tinme of probationary enpl oynent and

di scharge.), aff'd without opinion, 56 F.3d 61 (4th Cr. 1995),

cert. denied, 516 U S. 916 (1995); see also Delnonte v.

Department of Bus. Prof’'l Requlation, Div. O Al cohol, Beverages

and Tobacco of Fla., 877 F. Supp. 1563 (S.D. Fla. 1995).1%

1. Exanpl es of Federal Financial Assi stance

Agency regul ations use simlar, if not identical, |anguage
to define federal financial assistance:

(1) A grant or loan of Federal financial assistance,
i ncl udi ng funds nade avail able for:

(i) The acquisition, construction, renovation,
restoration, or repair of a building or facility or any
portion thereof; and

(ii) Schol arshi ps, |oans, grants, wages, or other funds
extended to any entity for paynent to or on behal f of
students admtted to that entity, or extended directly
to such students for paynent to that entity

(2) A grant of Federal real or personal property or any
interest therein, including surplus property, and the
proceeds of the sale or transfer of such property, if
the Federal share of the fair nmarket value of the
property is not, upon such sale or transfer, properly

2 1n Delnonte, the plaintiff alleged that he was denoted in
1990 on a prohibited basis in violation of Section 504. 877 F.
Supp. at 1564. The court held that the defendant received
federal financial assistance through its participation in at
| east 10 federal training progranms (consisting of |ess than one
to three-day prograns) both before and after the denotion, over a
course of approximately twelve years. |d. at 1565-66. The court
does not clearly address whether its conclusion was based on
training in the aggregate, or if a single training session (with
the required contractual assurances of conpliance with
nondi scrimnation), is sufficient. |Id. at 1566.
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accounted for to the Federal Governnent.
(3) Provisions of the services of Federal personnel

(4) Sale or |ease of Federal property or any interest
therein at nom nal consideration, or at consideration
reduced for the purpose of assisting the recipient or
in recognition of public interest to be served thereby,
or perm ssion to use Federal property or any interest
therein without consideration

(5) Any other contract agreenent or arrangenent that

has as one of its purposes the provision of assistance

to any education programor activity, except a contract

of insurance or guaranty
65 Fed. Reg. 52866 (2000).%® No extended discussion is necessary
to show t hat noney, through federal grants, cooperative

agreenents and |l oans, is federal financial assistance within the

meaning of Title I X. See Paralyzed Veterans, 477 U. S at 607

n.11. For exanpl e:

# United States mlitary veterans are enrolled at Holy
University, a private, religious university. The veterans
recei ve paynents fromthe federal governnent for educati onal
pursuits and such nonies are used by the veterans to pay a
portion of their respective tuition paynents at Holy
University. Although federal paynents are direct to the
veterans and indirect to Holy University, the university is
recei ving federal financial assistance.

As set forth in the Title I X comon rule, federal financial
assistance may be in the formof a grant of land or use (rental)

of federal property for the recipient at no or reduced cost.

13 Under the Title I X common rule, each federal agency that
awards financial assistance is required to publish in the Federal
Regi ster a notice of the prograns covered by Title I X 65 Fed.
Reg. 52874 § .600 (2000).
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Since the recipient pays nothing or a | ower anmount for ownership
of land or rental of property, the recipient is being assisted
financially by the federal agency. Typically, assurances state
that this type of assistance is considered to be ongoing for as

|l ong as the | and or property is being used for the original or a

simlar purpose for which such assistance was intended. E.g., 65

Fed. Reg. 52867 at 8§ .115. Moreover, regulations also generally

bi nd the successors and transferees of this property, as |long as

the original purpose, or a simlar objective, is pursued. 65

Fed. Reg. 52867 at 8§ .115. Thus, if the recipient uses the | and

or rents property for the sanme purpose at the tinme of the alleged

discrimnatory act, the recipient is receiving federal financial
assi stance, irrespective of when the |land was granted or donated.

For exanpl e:

# Si xt een years ago, the Departnent of Defense (DOD) donated
land froma closed mlitary base to a State social services
agency as the location for a training facility for
caseworkers. The training facility has been built and is in

use by the State. Students at the training facility allege
sexual harassnent against certain training facilitators.

Because the State still uses the |and donated to it by the
DOD for its original (or simlar purpose), the State is
still receiving federal financial assistance from DOD and

DOD has jurisdiction to investigate the conpl ai nt under
Title IX. See 32 CF.R § 195.6.

# A police departnent has a training facility located in a
housi ng project built, subsidized, and operated w th Housi ng
and Urban Devel opnment (HUD) funds. The police departnent is
not charged rent. Thus, the police departnent is receiving
federal financial assistance and is subject to Title I X
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Under the Intergovernnental Personnel Act of 1970, federal
agencies may allow a tenporary assignnent of personnel to State,
| ocal, and Indian tribal governnents, institutions of higher
education, federally funded research and devel opnent centers, and
certain other organizations for work of mutual concern and
benefit. See 5 U. S.C. § 3372. This detail of federal personnel
to a State or other entity is considered federal financial
assistance, even if the entity reinburses the federal agency for

sone of the detail ed enpl oyee's federal salary. See Paralyzed

Veterans, 477 U.S. at 612 n.14. However, if the State or other
entity fully reinburses the federal agency for the enpl oyee's
salary, it is unlikely that the entity receives federal financial
assi stance. For exanpl e:

# Two research scientists fromthe National Institute of
Health (NIH) are detailed to a university research
organi zation for two years to help research treatnments for
cancer. N H pays for three-fourths of the salary of the two
detail ed enpl oyees, while the organization pays the
remai ni ng portion. The research organi zation is considered
to be receiving federal financial assistance since the
federal governnent is paying a substantial portion of the
salary of the detailed federal enployees. The research
organi zation is thus now subject to Title I X

Anot her conmon form of federal financial assistance provided
by many agencies is training by federal personnel. For exanple:

# A city police departnent sends several police officers to
training at the FBI Acadeny at Quantico w thout cost to the
city. The entire police departnment is considered to have
received federal financial assistance. See Delnonte v.
Departnent of Bus. & Prof’|l Requlation, Div. of Al cohol,
Beverages, and Tobacco of Fla., 877 F. Supp. 1563 (S.D. Fla.
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1995) .

2. Direct and Indirect Receipt of Federal Assistance

Federal financial assistance may be received directly or
indirectly. For exanple, colleges indirectly receive federa
financi al assistance when they accept students who pay, in part,
with federal financial aid directly distributed to the students.

Gove City College v. Bell, 465 U.S. 555, 564 (1984)?'° see also

Bob Jones Univ. v. Johnson, 396 F. Supp. 597, 603 (D. S.C. 1974),

aff'd, 529 F.2d 514 (4th Cr. 1975). |In Bob Jones Univ., 396 F

Supp. at 603, cited with approval in Gove Cty, 465 U S. at 564,

the university was deened to have received federal financial

assi stance for participating in a program wherein veterans

recei ved nonies directly fromthe Veterans Adm nistration to
support approved educational pursuits, although the veterans were
not required to use the specific federal nonies to pay the

schools for tuition and expenses. Bob Jones Univ., 396 F. Supp.

1“1t is often difficult to separate discussions of closely
| i nked concepts, such as what is a recipient and what is federal
financi al assistance. Accordingly, the concept of "direct"” and
"indirect" are discussed both in terns of "direct/indirect
recipient” and "directly receive/indirectly receive federal

fi nanci al assi stance."

1 "Wth the benefit of clear statutory |anguage, powerful
evi dence of Congress' intent, and a | ongstandi ng and coherent
adm ni strative construction of the phrase 'receiving federal
financi al assistance,' we have little trouble concl uding that
Title I X coverage is not forecl osed because federal funds are
granted to G ove City's students rather than directly to one of
the Coll ege's educational prograns.” [d. at 569.
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at 602-03 & n.22. Even if the financial aid to the veterans did
not reach the university, the court considered this financial
assistance to the school since this released the school's funds
for other purposes. |d. at 602. Thus, an entity may be deened
to have "received Federal financial assistance" even if the

entity did not show a "financial gain, in the sense of a net

increnent in its assets.” 1d. at 602-03. Aid such as this, and
noncapital grants, are equally federal financial assistance. |1d.
3. Federal Action That Is Not Federal Financial Assistance

To sinply assert that an entity receives sonething of val ue
i n nonnmonetary formfromthe federal governnent's presence or
oper ati ons, however, does not nean that such benefit is federal
financi al assistance. For exanple, licenses inpart a benefit
since they entitle the |licensee to engage in a particul ar
activity, and they can be quite valuable. Licenses, however, are

not federal financial assistance. Community Tel evision of S.

Cal. v. CGottfried, 459 U S. 498, 509 (1983) (The Federal

Communi cations Commission is not a funding agency and tel evision
broadcasting |icenses do not constitute federal financial

assistance); California Ass’'n of the Physically Handi capped v.

ECC, 840 F.2d 88, 92-93 (D.C. Cir. 1988) (sane); see Herman v.

United Bhd. of Carpenters & Joinders, 60 F.3d 1375, 1381-82 (9th

Cr. 1995) (Certification of union by the National Labor

Rel ations Board is akin to a license, and not federal financial
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assi stance under 8§ 504).

Simlarly, statutory prograns or regulations that directly
or indirectly support, or establish guidelines for, an entity's
operations are not federal financial assistance. Herman, 60 F.3d
at 1382 (Neither Labor regul ations establishing apprenticeship
prograns nor Davi s-Bacon Act wage protections are federal

financial assistance.); Steptoe v. Savings of Anerica, 800 F.

Supp. 1542, 1548 (N.D. Chio 1992) (Mortgage | ender subject to
federal banking | aws does not receive federal financial

assi stance.); Rannels v. Hargrove, 731 F. Supp. 1214, 1222-23

(E.D. Pa. 1990) (federal bank regul ations are not federal
financi al assistance under the Age Discrimnation Act).

Furt hernore, prograns "owned and operated"” by the federal
governnment, such as the air traffic control system do not

constitute federal financial assistance. Paralyzed Veterans,

477 U.S. at 612; Jacobson v. Delta Airlines, 742 F.2d 1202, 1213

(9th Cir. 1984) (air traffic control and national weather service

progranms do not constitute federal financial assistance).?®

1 As stated by then-Deputy Attorney General N chol as deB.
Kat zenbach to Hon. Emanuel Celler, Chairman, Committee on the
Judi ci ary, House of Representatives (Decenber 2, 1963):

Activities wholly carried out by the United States with
Federal funds, such as river and harbor inprovenents or

ot her public works, defense installations, veteran's
hospitals, mail service, etc. are not included in the list
[of federally assisted prograns]. Such activities, being
whol | y owned by, and operated by or for, the United States,
cannot fairly be described as receiving Federal
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It al so should be noted that while contracts of guaranty and
i nsurance may constitute federal financial assistance, Title I X
specifically states that it does not apply to contracts of

i nsurance or guaranty. See 20 U.S.C. 8§ 1682; see Gall agher v.

Croghan Col oni al Bank, 89 F.3d 275, 277-78 (6th Cr. 1996)

(Default insurance for bank's disbursenent of federal student
loans is a "contract of insurance," and excluded from Secti on 504

coverage by agency regulations). But see More v. Sun Bank, 923

F.2d 1423, 1427 (11th Cr. 1991) (|l oans guaranteed by the Small
Busi ness Admi nistration constituted federal financial assistance
since Section 504 does not exclude contracts of insurance or
guarantee from coverage as does Title | X)

Procurenent contracts also are not considered federa

financi al assi stance. DeVargas v. Mason & Hanger-Sil as Mason

Co., 911 F.2d 1377 (10th G r. 1990); Jacobson, 742 F.2d at 1209;

Mul ler v. Hotsy Corp., 917 F. Supp. 1389, 1418 (N.D. lowa 1996)

(procurenent contract by conmpany with GSA to provide supplies is

not federal financial assistance); Hamlton v. Illinois Cent.

R R Co., 894 F. Supp. 1014, 1020 (S.D. Mss. 1995). A

di stinction nust be nade between procurenent contracts at fair

"assistance.’” Wiile they may result in general econonic
benefit to nei ghboring conmunities, such benefit is not
considered to be financial assistance to a program or
activity wwthin the meaning of Title VI.

110 Cong. Rec. 13380 (1964).
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mar ket val ue and subsidies; the forner is not federal financial
assi stance although the latter is. Jacobson, 742 F.2d at 1209;

Mass v. Martin Marietta Corp., 805 F. Supp. 1530, 1542 (D. Co.

1992) (federal paynents for goods pursuant to a contract, even if
greater than fair market value, do not constitute federa
financial assistance). As described in Jacobson and followed in
DeVargas, there need not be a detailed analysis of whether a
contract is at fair market value, but instead a focus on whet her
t he governnent intended to provide a subsidy to the contractor.
DeVargas, 911 F.2d at 1382-83; Jacobson, 742 F.2d at 1210. In
DeVargas, a Departnent of Energy contract, issued through a
conpetitive bidding process after a determnation that a private
entity could provide the service in a less costly manner,
evidenced no intention to provide a subsidy to the contractor.
Id. at 1382-83. For exanple:

# Dept. of Transportation (DOT) contracts with TechStuff, a
private conpany that provides training on the use of
conputers for a subway system Under the contract, ful
price is paid by DOT for the training to be provided by
TechStuff. Because this is a direct procurenent contract by
the federal governnment, the funds paid to TechStuff by DOT
do not subject TechStuff to Title I X
Finally, Title I X does not apply to direct, unconditional

assistance to ultimate beneficiaries, the intended cl ass of

private citizens receiving federal aid. For exanple, social

security paynents and veterans’ pensions are not federal

fi nanci al assi stance. Soberal -Perez v. Heckler, 717 F.2d 36, 40
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(2d Gr. 1983), cert. denied, 466 U S. 929 (1984); 